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1.  TIME:  9:00   CASE#: MSC13-01691 
CASE NAME: PEOPLE VS. ELECTRO-FORMING CO. 
SPECIAL SET HEARING ON: CIVIL PENALTIES & INJUNCTIVE RELIEF 
SET BY DEPT. 9 FROM 8/25/16 HEARING 
* TENTATIVE RULING: * 
 
Unopposed – The permanent injunctive relief sought is granted as requested.  The Court 
previously granted summary adjudication of liability and temporary injunction. 
 
Based on the Defendants’ egregious, willful, numerous and persistent violations of Hazardous 
Waste Control Law, Health & Safety Code 25189, 25189.2,  25181 and 25184, and Title 22 in 
this case, also taking into consideration enforcement costs, civil penalties in the amount of 
$4,356,147.00 are awarded to Plaintiff. 
 
Based on the declaration and supporting documentation of  Michael Pixton, “cleanup expenses” 
paid to Clean Harbors by DTSC in the total amount of $309,360.37 are awarded to Plaintiff. 
 
Legal fees and costs in the total amount of $554,459.75 are awarded to Plaintiff based on the 
declaration and supporting documentation of Anthony Westlake, Esq. 
 
The total award to Plaintiff from Defendants is the sum of $5,219,967.12.  
 
Plaintiff shall prepare the Order consistent with this tentative ruling and submit it to the Court 
within 30 days. 
 

  

 2.  TIME:  9:00   CASE#: MSC14-01795 
CASE NAME: VICTOR DELGADO VS. 24 HOUR FITNESS 
HEARING ON MOTION FOR LEAVE TO CONDUCT PRE-TRIAL DISCOVERY 
FILED BY VICTOR DELGADO 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to conduct pretrial discovery relating to defendant’s financial condition is 
denied.   Punitive damages may be awarded in a tort action if the plaintiff establishes by clear 
and convincing evidence that the defendant was guilty of oppressions, fraud or malice.  
Therefore, the bar is high for a party to obtain the discovery sought by plaintiff.  He must 
establish there is a substantial probability that he will, by clear and convincing evidence, prevail 
on the punitive damages claim.  CP3294, CCP3295(c).   To allow such discovery, the Court is 
required to find on the basis of supporting and opposing affidavits (weigh the evidence) that the 
plaintiff has established there is a substantial probability that he will prevail on the punitive 
damages claim.  Jabro v. Superior Court (2002) 95 Cal.App.4th 754; Guardado v. Superior Court 
(2008) 163 Cal. App.4th 91; Kerner v. Superior Court (2012) 206 Cal.Ap.4th 484. Based on 
plaintiff’s motion, he has failed to present the requisite declaration required by CCP 3295(c) 
(except his attorney’s declaration attaching excerpts of deposition testimony), so there is no 
supporting evidence for the court to consider and weigh. 
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 3.  TIME:  9:00   CASE#: MSC16-00587 
CASE NAME: RAHMANY VS. BUSFIELD 
HEARING ON MOTION TO CONTINUE TRIAL 
FILED BY BENJAMIN BUSFIELD M.D. 
* TENTATIVE RULING: * 
 
Unopposed – granted. 
 

  

 4.  TIME:  9:00   CASE#: MSC16-00747 
CASE NAME: ARCHITECTURAL DIMENSIONS VS. SAN PABLO COMMERCIAL 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER 
( RE: SAN PABLO COMMERCIAL CENTER ) 
* TENTATIVE RULING: * 
 
 Plaintiff Architectural Dimensions’ writs of attachment are denied.  In California, the 
procedures and grounds for obtaining orders permitting prejudgment writs of attachment are 
governed by CCP Sections 481.010, et seq.  See Pos-A-Traction, Inc. v. Kelly-Springfield Tire 
Co. (2000) 112 F. Supp.2d 1178, 1181.  The court shall issue a right to attach order if it finds all 
of the following:  (1) the claim upon which the attachment is based is one upon which an 
attachment may be issued; (2) the moving party has established the probably validity of the 
claim upon which the attachment is based, (3) the attachment is not sought for a purpose other 
than the recovery of a claim upon which the attachment is based, and (4) the amount secured 
by the attachment is greater than zero.  See CCP Section 484.090(a). Section 484.090(a) 
mandates that a right to attach order be issued if the statutory prerequisites are met.  
   
 Defendants concede elements 1 and 4.  A writ of attachment is appropriate in connection 
with claims for breach of contract or to collect on a money judgment.  Plaintiff seeks an 
attachment in connection with a money judgment.  Plaintiff collected that judgment in an action 
for breach of contract.  See Grotheer v. Meyer Rosenberg, Inc. (1936) 11 Cal.App.2d 268, 271-
272.  The amount to be secured is greater than zero.  Plaintiff is seeking to secure by 
attachment $170,581.69.   
   
 However, Defendants dispute elements 2 and 3.  The court finds that, while Plaintiff has 
some evidence to support its claims, it has not shown a “probable validity” of prevailing.  A claim 
has probable validity under CCP Section 484.090(a)(2) “where it is more likely than not that the 
plaintiff will obtain a judgment against the defendant on the claim.”  See CCP Section 481.090.  
Plaintiff’s first cause of action for breach of contract as a third party beneficiary is a good 
example.  It is pled against Fuad Sweiss and SPCC.  It alleges that Plaintiff is an express third 
party beneficiary of the joint escrow instructions drafted for the sale of 1630 San Pablo Avenue 
from Rotunda Garage to SPCC.  (FAC, paragraph 42)  In those instructions, SPCC and Fuad 
Sweiss agreed that “Buyer shall be responsible for any costs, liens or lawsuits associated with 
Architectural Dimensions for any services related to the subject property.”  (FAC, paragraph 41)  
The pleading alleges that SPCC and Fuad Sweiss breached the joint escrow instructions in that 
neither SPCC nor Fuad Sweiss has paid the judgment in favor of Plaintiff.  (FAC, paragraph 43) 
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 Plaintiff points to this language as an admission that FS owes the money that is the 
subject of the writ of attachment.   
  
 However, this sentence in the joint escrow instructions hardly promises anything to 
Plaintiff.  The sale at issue is between Rotunda Garage and SPCC for 1630 San Pablo Avenue.  
When Fuad Sweiss, signing on behalf of SPCC, agreed that SPCC will be responsible for any 
“costs, liens or lawsuits associated with Plaintiff, it did not necessarily promise to pay Plaintiff’s 
judgment against ALP.  The provision does not even use the word “judgment.”  Rather, Fuad 
Sweiss testified that this sentence was put into the escrow instructions to pacify the Seller, 
Rotunda Garage, that SPCC would assume the role of trying to remove the lien recorded by 
Plaintiff against the property.  Fuad Sweiss testified: 

 
 Plaintiff did not participate in negotiating the joint escrow instructions between SPCC and 
Rotunda Garage.  I participated in those negotiations.  Architectural Dimensions came up 
because a title report showed that Plaintiff had a recorded judgment lien against 1630 San 
Pablo.  In my discussions of the joint escrow instructions with Leonard Epstein of Rotunda 
Garage, the expressed intent between us regarding paragraph 12 in the joint escrow 
instructions was to assure Rotunda Garage that I would remove the lien recorded by the Plaintiff 
against the property, and I would be responsible for any consequences if it was not removed.  
We did not discuss SPCC paying the judgment.  To the contrary, Epstein referred me to a 
lawyer based in Berkeley who could help me get the lien removed.  Because the judgment 
was against ALP, and ALP never held any interest in 1630 San Pablo, I was successful 
and the recorder’s office expunged the lien.  See F. Sweiss paragraph 12.  
 
 Plaintiff denies that its lien has been expunged.   
 
 The facts are clearly disputed, with no way of knowing at this juncture where the truth 
lies.  What is clear is that there are clearly conflicting facts concerning ALP and the subject 
property, which preclude a finding Plaintiff has a probability of prevailing on his breach of 
contract claim against SPCC and Fuad Sweiss.  
 
 The same is true for the second cause of action for breach of the implied covenant of 
good faith and fair dealing and the third cause of action for false promise, since they are based 
on the same joint escrow instructions.   
 
 The fourth cause of action for alter ego cause of action is pled against Fuad Sweiss, 
Nadia Sweiss, AB, SPCC and other defendants.  Plaintiff contends that Fuad Sweiss, Nadia 
Sweiss, AB, SPCC and others, are alter egos of ALP because they (1) commingled funds and 
other assets of ALP to assist in evading payment of obligations; (2) diverted funds and other 
assets of ALP to other than corporate uses; (3) failed to maintain minutes or adequate corporate 
records of the entities; (4) failed to adequately capitalize or provide any assets to ALP; (5) were 
just a mere shell, instrumentality, or conduit for the purchase and development of the subject 
property; (6) had a complete unity of interest and ownership between ALP such that separate 
personalities do not in reality exist; diverted assets from ALP to the detriment of creditors, 
including Plaintiff, and (8) contracted with Plaintiff with the intent to avoid performance by use of 
the entity, ALP, and AB, as a shield against personal liability.  (FAC, paragraph 62(a)-(j)) 
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 Defendants argue that the alter ego claims are time-barred since Plaintiff should have 
named alter egos of ALP back in 2007 when he sued ALP for nonpayment under the contract.  
Defendants also argue that the alter ego claims are based simply on allegations; there is no 
evidence in the motion to substantiate the “scheme to defraud” Plaintiff by alter egos of ALP.   
 
 However, Plaintiff has produced evidence that ALP was identified as the title holder of 
the subject property in 2010.  It quit claimed its interest in the subject property in 2014 and 
transferred its interest in SPCC, which was not created until 2013.  SPCC ultimately borrowed 
substantial funds and is in the middle of completing the project.  Fuad Sweiss and Nadia Sweiss 
are the owners of ALP, AB and SPCC.  There may be sufficient evidence to prove alter ego; 
however, not enough is provided at this juncture to show probable validity of that claim.     
 
 The same is true for fraudulent transfer and declaratory relief, the remaining two causes 
of action.  
 
 Plaintiff’s request for judicial notice of Exhibits 1 and 4 is denied.  Plaintiff’s request for 
judicial notice of Exhibits 2, 5 and 6 is granted.  See Evid. Code Section 452(c).  Plaintiff’s 
request for judicial notice of Exhibits 3 and 7 is granted.  See Evid. Code Section 452(d) 
 

  

 5.  TIME:  9:00   CASE#: MSC16-00747 
CASE NAME: ARCHITECTURAL DIMENSIONS VS. SAN PABLO COMMERCIAL 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER 
( RE: NADIA SWEISS ) 
* TENTATIVE RULING: * 
 
See Line 4. 
 

  

 6.  TIME:  9:00   CASE#: MSC16-00747 
CASE NAME: ARCHITECTURAL DIMENSIONS VS. SAN PABLO COMMERCIAL 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER 
( RE: FUAD SWEISS ) 
* TENTATIVE RULING: * 
 
See Line 4.  
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 7.  TIME:  9:00   CASE#: MSC16-00747 
CASE NAME: ARCHITECTURAL DIMENSIONS VS. SAN PABLO COMMERCIAL 
HEARING ON MOTION TO AMEND JUDGMENT TO ADD SAN PABLO COMMERCIAL 
FILED BY ARCHITECTURAL DIMENSIONS 
* TENTATIVE RULING: * 
 
 Plaintiff Architectural Dimensions’ motion to amend judgment to add San Pablo 
Commercial Center, LLC and Fuad Sweiss and Nadia Sweiss as additional judgment debtors 
under CCP Section 187 is denied.  Under Section 187, where the evidence is sufficient to 
warrant the conclusion that in effect the other corporation or persons are identical to the 
judgment debtor and where nothing appears in the record to show that the alter ego could have 
produced a scintilla of evidence that would have in any way affected the result of the trial, the 
judgment should be modified to impose liability on additional persons, thereby making them 
additional judgment debtors.  See Mirabito v. San Francisco Dairy Co. (1935) 8 Cal.App.2d 54, 
60.  As set out above in Line 4, there is ample disputed evidence concerning whether San Pablo 
Commercial Center, LLC and Fuad and Nadia Sweiss were legally identical to the judgment 
debtor, Access Luxury Properties (“ALP”).  If the court cannot find a probable validity to 
Plaintiff’s claims (see above), it cannot add judgment debtors, as the standard under Section 
187 is higher than probable validity.  While Plaintiff may ultimately prevail, at this stage, it cannot 
be known with the required certainty to add this corporation and these individuals to the May 28, 
2009 judgment.   
 
Plaintiff’s request for judicial notice of the Cross-Complaint filed by ALP in the underlying 
Alameda County Case is granted.  See Evid. Code Section 452(d) 
 

 

 8.  TIME:  9:00   CASE#: MSC16-00875 
CASE NAME: CAL COMMUNICATION VS. A-TECH 
HEARING ON MOTION TO SET ASIDE DEFAULT AND DEFAULT JUDGMENT 
FILED BY A-TECH ELECTRIC, INC. 
* TENTATIVE RULING: * 
 
Hearing continued by stipulation to 5/17/17 at 9:00 a.m. in Dept. 9. 
 

  

 9.  TIME:  9:00   CASE#: MSC16-00911 
CASE NAME: VAUGHN VS. DIOCESE OF OAKLAND 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Granted -  The minor appears to have made a full recovery from her injury, and the settlement is 
appropriate and reasonable under the circumstances.  Her attorney may pick up the signed 
orders from the Clerk, D.9. 
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10.  TIME:  9:00   CASE#: MSL11-08203 
CASE NAME: MIDLAND VS. HALEY 
HEARING ON MOTION TO SET ASIDE DEFAULT & DEFAULT JUDGMENT 
FILED BY RYAN HALEY 
* TENTATIVE RULING: * 
 
Denied.  Defendant’s motion is untimely because the default was entered almost 5 years ago 
(4/17/12), and he had 2 years after that date to bring the set aside motion.  Since the Defendant 
has used a “check the box” motion, it is difficult to determine the intended legal basis for the 
motion; however, none of the bases apply to this case.  The summons and complaint were 
served by a registered process server on 11/13/12 at 423 Alamatos Drive, Alamo, CA, as stated 
under penalty perjury in the proof of service by Danny Lowry, Jr.  Defendant has presented no 
evidence to overcome the presumption that he was properly served with the summons and 
complaint.  In fact, defendant does not contend that he was not served. 
 

  

11.  TIME:  9:00   CASE#: MSL11-08203 
CASE NAME: MIDLAND VS. HALEY 
HEARING ON CLAIM OF EXEMPTION 
FILED BY MIDLAND FUNDING, LLC 
* TENTATIVE RULING: * 
 
Any monies held by the Sheriff shall be released to the Judgment Creditor.  The amount of $650 
per pay period shall be garnished from Defendant’s wages and paid to the Judgment Creditor 
until the judgment is paid in full. 
 

  

12.  TIME:  9:00   CASE#: MSL16-03001 
CASE NAME: GIMBAL VS. WALKER 
HEARING ON MOTION FOR ORDER TO DEEM MATTERS ADMITTED 
FILED BY GIMBAL CAPITAL, INC. 
* TENTATIVE RULING: * 
 
Unopposed – granted. 
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13.  TIME:  9:00   CASE#: MSN15-2035 
CASE NAME: SILVA VS. CA UNEMPLOYMENT INSURANCE 
HEARING ON MOTION FOR RECONSIDERATION 
FILED BY TAMI SILVA 
* TENTATIVE RULING: * 
 
 Petitioner’s motion for reconsideration is denied. 
 
 First, as a threshold matter, it is not clear that the Court has jurisdiction to rule on 
petitioner’s “Motion for Reconsideration of Judgment.”  In general, after the entry of judgment a 
party must pursue the statutory post-judgment remedies.  (See, APRI Ins. Co. S.A. v. Superior 
Court (1999) 76 Cal.App.4th 176, 180-186.) 
 
 Second, assuming that the Court does have jurisdiction, petitioner has failed to show 
valid grounds for reconsideration.  Thus, petitioner has failed to identify “new” facts or law.  
(Code Civ. Proc., § 1008.)  And petitioner has failed to demonstrate why any new facts or law 
were not presented to the Court with petitioner’s earlier papers.  (See, Lucas v. Santa Maria 
Public Airport Dist. (1995) 39 Cal.App.4th 1017, 1027-28.) 
 
 Petitioner appears to be concerned that the Court did not understand petitioner’s earlier 
arguments concerning the timeliness of petitioner’s claim.  In fact, the Court did understand 
petitioner’s arguments; the Court simply found them to lack merit.  The Court assures petitioner 
that the Court carefully reviewed the administrative record, and conducted its legal analysis in a 
neutral and objective manner. 
 

  

14.  TIME:  9:00   CASE#: MSN16-0201 
CASE NAME: THOMPSON VS. CITY OF WALNUT CREEK 
HEARING ON DEMURRER TO 2nd Amended CIVIL PETITION of THOMPSON 
FILED BY CITY OF WALNUT CREEK, et al. 
* TENTATIVE RULING: * 
 

Respondents’ demurrer is overruled as to traditional writ of mandate pursuant to C.C.P. 

§ 1085 and sustained without leave to amend as to the writ of mandate pursuant to C.C.P. § 

1094.5-.6 and causes of action 2, 3 and 6. 

Respondents shall file and serve their answer by March 30, 2017.  

Although the Second Amended Petition and Complaint (“Petition” or “SAP”) refers to 

Margaret Thompson as both a real party in interest and a petitioner, the body of the SAP refers 

to Leanne Thompson as “Petitioner.” The Court will use this language and refer to Leanne 

Thompson as Petitioner. The Court’s decision is meant to also apply to Margaret Thompson to 

the extent that she has an interest in this Petition.  
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Writ of Mandate 

The Court previously ruled that Petitioner’s administrative mandate under Code of Civil 

Procedure §1094.5 was barred by the applicable statute of limitations. As the Court’s previous 

ruling explained, the Court found that the Floodplain Administrator’s decision regarding raising 

the building and the City Council’s denial of that appeal and variance request were matters for 

an administrative writ, not a traditional writ. Implicit in the Court’s ruling was that the Floodplain 

Administrator’s decision finding that Petitioner’s project involved “substantial improvements” was 

a discretionary decision. The Court has already made its ruling on this issue and will not revisit 

it. Therefore, the demurrer as to the writ of mandate pursuant to C.C.P. §1094.5-.6 is sustained 

without leave to amend.  

Petitioner has, however, alleged conduct by City which was ministerial and is appropriate 

for a traditional writ of mandate. Petitioner alleges that Walnut Creek Municipal Code (“Municipal 

Code”) section 9-9.205(a) should not have been triggered and that no setback should have 

been required. Section 9-9.205(a) states that a permit cannot be issued unless certain 

requirements are met. However, this section only applies to permits “which increase[] the 

building floor area by more than 50%...” Here, Petitioner alleges that the floor area of the 

remodel never exceeded 50% of the floor area of the original house. (SAP ¶59.) Thus as 

alleged in the Petition, Petitioner should not have been required to meet the requirements of 

section 9-9.205 because that section does not apply to her. While the City has discretion to 

consider options when the section 9-9.205 applies, that section does not give the City discretion 

to determine when it applies. Therefore, Petitioner has alleged a ministerial act for which a 

traditional writ of mandate is appropriate.  

As to the traditional writ of mandate claim, Respondents do not argue that there is a 

statute of limitations issue. Instead Respondents argue that Petitioner has not exhausted her 

administrative remedies. “When seeking relief under traditional mandamus, the exhaustion 

requirement speaks to whether there exists an adequate legal remedy. If an administrative 

remedy is available and has not yet been exhausted, an adequate remedy exists and the 

petitioner is not entitled to extraordinary relief.” (Unnamed Physician v. Board of Trustees (2001) 

93 Cal.App.4th 607, 620.) There are exceptions to the exhaustion requirement where the 

administrative remedy is unavailable, inadequate or where it would be futile to pursue such a 

remedy.” (Ibid.) 

Here, the SAP alleges that Petitioner sent a notice of appeal to the City appealing the 

conditions imposed, including the setback requirement in section 9-9.205. (SAP ¶41 and Ex. X.) 

Petitioner also alleges that the City sent Petitioner’s attorney a letter refusing to set an appeal 

hearing. (SAP ¶ 42 and Ex. Y.) The City’s letter states that the decision to require the setback 

was made by the City Engineer and not by the Building Official and thus, Petitioner cannot 

appeal to the Board of Appeals. (SAP Ex. Y.)  

Respondents explain the City’s letter was correct because section 9-0.5.402 only allows 

appeals of decisions made by the Building Official and that setback requirements and setback 
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variances are addressed in another section of the Municipal Code, Title 10, Chapter 2.  Section 

10-2.105 lists the matters that a Zoning Administrator can hear. Those matters include hearing 

and deciding variances, but they do not include interpreting the applicability of sections of the 

Municipal Code such as 9-9.205. Respondents argue that Petitioner must go to the Zoning 

Administrator and obtain a variance of the setback. However, this argument ignores the 

allegations that section 9-9.205 does not apply to Petitioner and if her allegations are correct, 

which the Court must assume on demurrer, then she should not be required to obtain a 

variance. Thus, Petitioner is not required to raise this issue before the Zoning Administrator in 

order to exhaust her administrative remedies.  

Respondents have not shown what additional administrative process Petitioner should 

have followed in order to challenge the proper application of 9-9.205. As discussed above, 

Petitioner is not seeking a variance and thus the variance rules do not apply. Petitioner 

attempted to bring an appeal to the Board of Appeals, however, that too was denied. Finally, 

Petitioner alleged her notice of appeal had been “routed” to the City Engineer Waymire. (SAP ¶ 

42.) However, her appeal was later denied. Based on the Municipal Code sections provided to 

the Court and the allegations in the SAP, Petitioner has exhausted whatever administrative 

remedies were available to her regarding whether section 9-9.205 should apply. Therefore, the 

argument as to whether Petitioner has exhausted her administrative remedies fails. The Court is 

making this ruling based upon the allegations in the SAP and is not making a final determination 

on this issue.  

The Court finds that Petitioner has stated a claim for a traditional mandate and that she 

has sufficiently alleged that she exhausted her administrative remedies on that issue. Therefore, 

the demurrer as to the writ claim pursuant to Code of Civil Procedure §1085 is overruled.  

Causes of Action Two and Three – Fraud Claims 

Respondents argue that the fraud claims against Steve Waymire and Carlton Thompson 

are time barred because Petitioner failed to timely file a Government Tort Claim. The Court 

previously sustained Respondents’ demurrer on this point with leave to amend for Petitioner to 

allege facts showing either that the fraud claims did not begin to accrue until the October 1, 

2015 email or facts showing delayed discovery.  

 A claim for fraud against a public employee must be presented to the appropriate 

government agency within six months of when the claim begins to accrue. (Gov. Code 

§911.2(a); Cooper v. Jevne (1976) 56 Cal.App.3d 860, 871.) A fraud claim “does not accrue 

until the discovery by the aggrieved party of the facts constituting the fraud, or of facts sufficient 

to put a reasonably prudent person, suspicious of fraud, upon inquiry.” (Cooper, supra, 56 

Cal.App.3d at 871.) 

The allegations of potential fraud by Mr. Thompson occurred in September 2014 when 

Mr. Thompson told Petitioner that she should open a new permit rather than submit revisions to 

her original permit. (SAP ¶¶ 80, 82.) Petitioner alleged that she suspected foul play by Mr. 
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Thompson in October 2015. (SAP ¶84.) Petitioner also alleged that she was not aware of all 

relevant facts until June 2016 and was not aware that she could not re-open her original permit 

until November 2015. (SAP ¶84.) 

The allegations of potential fraud by Mr. Waymire occurred in 2014, including during the 

City Council hearing on April 7, 2015. (SAP ¶37, 90, and 91.) As to Mr. Waymire, Petitioner 

alleged that she first became aware that she would be damaged from Mr. Waymire’s statements 

was in November 2015 when the City denied her appeal of the conditions imposed by Mr. 

Waymire and refused to re-open her original permit. (SAP ¶95.)  

Respondents’ Exhibit I shows that Petitioner filed a Tort Claim with the City on February 

2, 2016. Thus, in order for this claim to be timely, Petitioner must allege that she did not 

discover the fraud until on or after August 2, 2016. Based on the facts alleged in the SAP and 

the exhibits attached to the SAP the Court finds that a reasonably prudent person would have 

been suspicious of fraud by the completion of the April 7, 2015 City Council hearing. While 

Petitioner alleges that she did not know all the facts until June 2016, the Court finds that it is 

clear that Petitioner had enough facts to be on notice of the fraud issue by April 2015.  

The Court previously sustained the demurrer with leave to amend to allege delayed 

discovery as to the fraud. Petitioner amended her Petition, however, as discussed above the 

amendments are insufficient to show delayed discovery. Petitioner has not offered additional 

facts that she can allege to show delayed discovery and therefore, the Court sustains the 

demurrer as to the fraud claims without leave to amend.  

Cause of Action Six – Breach of Contract 

Respondents argue that the breach of contract claim is time barred because Petitioner 

failed to timely file a Government Tort Claim. A claim for breach of contract against a public 

agency must be presented to that agency within one year of when the claim begins to accrue. 

(Gov. Code §911.2(a); City of Stockton v. Superior Court (2007) 42 Cal.4th 730, 738.) “A 

plaintiff's inability to discover a cause of action may occur ‘when it is particularly difficult for the 

plaintiff to observe or understand the breach of duty, or when the injury itself (or its cause) is 

hidden or beyond what the ordinary person could be expected to understand.’ [Citation.]” 

(NBCUniversal Media, LLC v. Superior Court (2014) 225 Cal.App.4th 1222, 1232.) In addition,   

“ ‘the discovery rule may be applied to [contract] breaches which can be, and are, committed in 

secret and, moreover, where the harm flowing from those breaches will not be reasonably 

discoverable by plaintiffs until a future time.’ [Citation.]” (Id. at p. 1233.) 

Petitioner filed a Tort Claim with the City on February 2, 2016. (Respondents’ Exhibit I.) 

Petitioner alleged that Respondents breached the contract in October 2014, in November 2014 

and also in November 2015. (SAP ¶112.) Petitioner also alleged that she was not damaged by 

the breaches in 2014 until November 2015. (SAP ¶113.)  
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Here, the Court finds that the 2014 breaches are sufficient to put a reasonable person on 

notice that there was a breach of contract claim as to the alleged contract, the April 2014 

Original Permit. By November 2014, the City was “attempting to impose new conditions” on the 

Original Permit. (SAP ¶112.) By this time, an ordinary person would understand that there was 

an issue with the permit and that the new conditions would stop Petitioner from remodeling her 

house as provided for in the Original Permit. Therefore, based on the allegations in the SAP, it is 

clear that the contract claim accrued in the fall of 2014. Petitioner’s Tort Claim was not filed with 

the City within one year of the contract accrual date and that claim is therefore barred.  

While Petitioner appears to argue that fraud played a role in the contract claim, Petitioner 

has not shown that the alleged fraud stopped Petitioner from understanding that she had a 

claim. In addition, Petitioner has not offered additional facts that she can add to her petition to 

show a reason why the contract claim is not time barred. Therefore, the Court sustains the 

demurrer without leave to amend.  

Judicial Notice 

Respondents’ requests for judicial notice of Exhibits A, B, D, G, H, I and J are granted. 

The requests for judicial notice of Exhibits C, E and F are denied.  

Petitioner’s requests for judicial notice in opposition to the demurrer are granted as to 

Exhibits F and G and denied as to Exhibits A to E.  

Petitioner’s requests for judicial notice in opposition to the motion to strike is granted as 

to Exhibit B and denied as to Exhibit A.  

Respondents’ Requests for Judicial Notice 

Respondents request judicial notice of Exhibits A to J. Petitioner objects to Respondents’ 

requests for judicial notice C-I and K-O. Respondents’ requests for judicial notice A, B and J are 

granted as court documents and unopposed by Petitioner.  

Respondents request judicial notice of Exhibit G, which is a transcript from the April 7, 

2015 hearing before the Walnut Creek City Council. The Court takes judicial notice of the fact 

that there was a hearing on that date, which was attended by Petitioner Leanne Thompson, her 

attorney and her contractor, and that at the end of the hearing, the City Council orally denied 

Petitioner’s appeal and variance request. (Evid. Code §452(c), (h).) 

Respondents request judicial notice of Exhibits C, D, E, F, H and I, which are documents 

that were filed with the City of Walnut Creek. Petitioner objects to judicial notice of these 

documents, especially the truth of matters stated in these documents. The Court takes judicial 

notice Exhibits D, H and I. (Evid. Code §452(c), (h).) However, the Court takes notice of the fact 

that these documents were filed on the dates stated on the City’s stamp, but does not take 

judicial notice of the truth of any matters stated in these documents. The Court will not take 
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judicial notice of Exhibits C, E and F. It is not clear that these are government records that the 

Court can take judicial notice.  

Petitioner’s Requests for Judicial Notice 

Petitioner requests judicial notice of Exhibits A to G (in opposition to the demurrer) and 

Exhibits A to B (in opposition to the motion to strike). These requests are included in the same 

document. The Court addresses the documents in opposition to the demurrer first and then the 

documents in opposition to the motion to strike.  

Petitioner’s requests as to Exhibits A to E are denied. It is not clear that these are 

government records that the Court can take judicial notice. Petitioner’s request as to Exhibit F is 

granted, but as with Respondents’ request, the Court takes judicial notice that this document 

was filed on the date indicated on the stamp. Petitioner’s request as to Exhibit G is granted as to 

the dates that Petitioner filed her government claim and the date is was denied.  

As to the motion to strike, Petitioner’s request as to Exhibit A is denied. Petitioner’s 

request as to Exhibit B is granted. 

Municipal Code Sections 

Both sides discuss portions of the Walnut Creek Municipal Code, however, neither party 

properly requested judicial notice of the Municipal Code. Respondents attached portions of the 

Municipal Code to their exhibits, however, Respondents did not request judicial notice of these 

code sections. Petitioner requested that the Court take judicial notice of sections of the 

Municipal Code, but did not file a separate request for judicial notice with her opposition papers. 

They relevant sections of the Municipal Code were, however, attached to the SAP. Although 

neither party properly complied with all applicable rules relating to requests for judicial notice, 

the Court will take judicial notice of the portions of the Municipal Code that were provided to 

the Court.   

The Court reminds the parties that on a demurrer, the Court cannot consider matters 

outside the petition unless they are proper for judicial notice. This includes municipal codes. 

The Court may take judicial notice of municipal ordinances. (Evid. Code § 452(b); see e.g. Da 

Vinci Group v. San Francisco Residential Rent Etc. Bd. (1992) 5 Cal.App.4th 24, 29, fn. 1.) 

However, the Court must have sufficient information in order to take judicial notice of a 

municipal code or ordinance, which can be accomplished by providing a full and correct copy of 

the relevant sections of the Municipal Code. (Evid. Code § 453(b); see e.g. CREED-21 v. City of 

San Diego (2015) 234 Cal.App.4th 488, 520.) It appears that both parties have complied with 

these requirements and therefore, the Court will take judicial notice of Municipal Code sections 

1-4.04; 9-0.5.101, et seq.; 9-9.205; 9-12.01, et seq.; and 10-2.4.105, et seq. because these 

sections were provided to the Court and there does not appear to be a real dispute as to 
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whether these are true and correct copies of the Municipal Code. (See Respondents’ Exhibits K, 

L and M and SAP Ex. A.)  

The Court notes that Petitioner objected to the version of some of the ordinances 

provided by Respondents because they were 2016 versions of the ordinance. However, 

Petitioner did not explain what changes, if any, have occurred to the ordinance from 2014 to 

2016. In addition, Petitioner attached copies of the 2016 ordinance to her Second Amended 

Petition. Therefore, the Court overrules Petitioner’s objections to Respondent’s Exhibits K, L 

and M. 

 

  

15.  TIME:  9:00   CASE#: MSN16-0201 
CASE NAME: THOMPSON VS. CITY OF WALNUT CREEK 
HEARING ON MOTION TO STRIKE THE 2nd Amended COMPLAINT 
FILED BY CITY OF WALNUT CREEK, et al. 
* TENTATIVE RULING: * 
 

Respondents’ motion to strike the punitive damages allegations is granted without leave 

to amend. Government Code §818 does not allow an award of punitive damages against a 

public entity. The Court’s ruling on the demurrer as to the fraud causes of action to as Mr. 

Thompson and Mr. Waymire is sustained without leave to amend. Therefore, the allegations 

seeking punitive damages as to these individual defendants fail and there is no basis for 

punitive damages as to the individual defendants.  

Respondents’ motion to strike allegations relating to the administrative writ under C.C.P. 

§1094.5 is granted. The Court previously ruled that Petitioner’s administrative mandate claim 

was barred by the applicable statute of limitations. When giving Petitioner leave to amend in the 

previous demurrer, the Court stated that Petitioner was not permitted to add new causes of 

action. It appears that Petitioner has attempted to add a new administrative mandate claim 

without the Court’s permission. Therefore, the allegations for the administrative mandate claim 

are stricken as improper. However, this ruling is without prejudice to Petitioner requesting leave 

to add a new claim if done so through an appropriate procedure. 
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16.  TIME:  9:00   CASE#: MSN16-0201 
CASE NAME: THOMPSON VS. CITY OF WALNUT CREEK 
SPECIAL SET HEARING ON: STATUS CONFERENCE 
SET BY ORDER FILED 07-18-16 
* TENTATIVE RULING: * 
 
Parties may appear by Court Call if the above tentative rulings are not contested. 

 

  

17.  TIME:  9:01   CASE#: MSC15-01227 
CASE NAME: RENO VS. EAST BAY MUNICIPAL UTILITY DISTRICT 
HEARING ON MOTION TO/FOR GOOD FAITH SETTLEMENT 
FILED BY SHARJO INC. 
* TENTATIVE RULING: * 
 

The court’s ruling on the motion of Sharjo, Inc., dba Servicemaster Restoration Services 
(“Servicemaster”), for good faith settlement determination is as follows.  The court finds that the 
settlement is in good faith.  Servicemaster is entitled to the fullest protection afforded by Code of 
Civil Procedure section 877.6 (c).    

 
Earlier, the court had issued a tentative ruling granting Servicemaster’s motion as 

unopposed, given that East Bay Municipal Utility District (“EBMUD”) had been dismissed from 
the complaint filed by the Renos.  However, the court has concluded that EBMUD did have 
standing to file an Opposition to the motion.  (See Britz, Inc. v. Dow Chem. Co. (1999) 73 
Cal.App.4th 177, 182; Singer Co. v. Superior Court (1986) 179 Cal.App.3d 875, 881.)  
Therefore, the court has considered that Opposition.  The court nevertheless grants 
Servicemaster’s motion on the merits. 

 
The factors taken into account to determine whether a settlement is in good faith include 

“a rough approximation of plaintiffs’ total recovery and the settlor's proportionate liability, the 
amount paid in settlement, the allocation of settlement proceeds among plaintiffs, and a 
recognition that a settlor should pay less in settlement than he would if he were found liable after 
a trial. Other relevant considerations include the financial conditions and insurance policy limits 
of settling defendants, as well as the existence of collusion, fraud, or tortious conduct aimed to 
injure the interests of nonsettling defendants.”  (Tech-Bilt, Inc. v. Woodward-Clyde & Associates 
(1985) 38 Cal.3d 488, 499.)   A defendant's settlement figure must not be “grossly 
disproportionate to what a reasonable person, at the time of the settlement, would estimate the 
settling defendant's liability to be.”  (Id. at 500.)    

 
The party asserting the lack of good faith has the burden of proof on that issue.  (Ibid; 

CCP § 877.6 (d).)  EBMUD has failed to meet that burden here.  Servicemaster has sufficiently 
established that, as of the time of settlement, the Reno plaintiffs had a total claim of 
approximately $1.1 million and the Sakakura plaintiffs, of approximately $850,000.  Collectively, 
EBMUD and Servicemaster have paid $530,000 to settle both sets of claims ($400,000 
contributed by EBMUD and $130,000 contributed by Servicemaster.)  The ratio of EBMUD’s 
contribution to Servicemaster’s is approximately 3:1.   
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Plaintiffs’ total claimed damages include various elements that could be recovered from 

EBMUD only.  “In determining a settling defendant's equitable proportionate share of liability, the 
judge does not look to the plaintiff's claim for damages; rather the judge tries to determine a 
rough approximation’ of what the plaintiff would actually recover if the case should go to trial.”  
(See Horton v. Superior Court (1987) 194 Cal.App.3d 727, 735-736.)   

 
When analyzed according to the amounts that could actually be recovered from 

Servicemaster, the settlement is in good faith.  Servicemaster’s total actual worst case exposure 
to the Reno plaintiffs is approximately $400,000; and to the Sakakura plaintiffs, $300,000.  
Servicemaster has paid a total of $130,000 to satisfy that potential liability, $65,000 to each 
group of plaintiffs.  EBMUD has paid an additional $400,000 to satisfy both the claims for which 
it alone could be liable and the claims for which both it and Servicemaster could be liable.  This 
is not “grossly disproportionate to what a reasonable person, at the time of the settlement, would 
estimate the settling defendant's liability to be.”  The ratio of EBMUD’s total exposure to 
Servicemaster’s is 2.75:1 for the Renos’ damages and 2.83:1 for the Sakakuras’.  These ratios 
approximate the 3:1 ratio at which EBMUD has funded the settlements.  EBMUD was the owner 
of the property and liable for all damages, beginning with the original flood.  Servicemaster only 
came on the scene later, during repairs.  It is not grossly disproportionate for EBMUD to pay the 
majority of the settlement funds.  

 
The court makes no ruling here whether EBMUD is entitled to seek indemnity regarding 

the amounts it paid to the two insurers, Safeco and State Farm.  The only motion currently 
before the court is whether Servicemaster is entitled to a determination of good faith and to the 
protection afforded by CCP § 877.6 (c).  The court finds that it is.  What that means for any 
indemnity claim by EBMUD for the payments to the insurers will be determined if and when that 
issue is presented squarely to the court – most likely on a demurrer, motion for judgment on the 
pleadings, or motion for summary judgment regarding a cross-complaint to recover those 
payments.  (See Britz, supra, 73 Cal.App.4th at 182.)   
 

 

 


